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QUESTIONS PRESENTED 


1. Whether a mandamus and injunction suit, nom- 
inally against Government officers, seeking cancellation 
of a building contract between the United States and a 
third party and award of another building contract by 
the United States to plaintiffs is not in reality a suit 
against the United States to which no consent has been 
given by the sovereign, and thus, properly dismissed? 

2. Whether, absent any statute or reasons in precedent 
conferring standing to sue to obtain an award of a Gov- 
ernment contract, and cancellation of one already 
awarded to another, the District Court properly dismissed 
the complaint for mandamus relief? 

3. Whether in seeking and deciding to follow the ad- 
vice of the Comptroller General before rejecting a request 
to waive a bid bond deficiency, the officials impowered to 
make the decision can be said to have failed to exercise 


discretion by not considering the request on the merits? 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18932 


UNITED STATES EX. REL. BROOKFIELD CONSTRUCTION COM- 
PANY, INC., and BAYLOR CONSTRUCTION CoRP., APPEL- 
LANTS 

V. 


J. GEORGE STEWART, individually and as Architect of the 
Capitol, Washington, D. C., ET AL., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF AND APPENDIX FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal, expedited at appellants’ request, 
from a judgment of the District Court dismissing the 
complaint on the jurisdictional predicates of lack of stand- 
ing and unconsented suit, and denying appellants’ motion 
for a preliminary injunction. This Court, on October 2, 
1964, denied a stay pending appeal. However, by order 
of October 14, 1964, appellants’ Memorandum in support 


(1) 
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of their motion for an injunction pending appeal is to 
be treated as their brief. 

By their complaint appellants, as disappointed bidders 
for a Government building contract,’ sought relief in the 
nature of mandamus to prevent the award of the contract 
to Baltimore Contractors, Inc.* and to compel the award 
of such contract to them. They also sought a preliminary 
injunction to prevent appellants from awarding the con- 
tract to Baltimore Contractors. 


The Parties 


J. George Stewart, Architect of the Capitol, was origi- 
nally named defendant in his official and personal ca- 
pacity. Later by stipulation, the Commissioners of the 
House Office Building Commission were added as de- 
fendants. The caption on appellants’ Memorandum in lieu 
of brief is in error. 


The Project 


Chapter XII A of P. L. 24, 84th Congress, Ist Session, 
69 Stat. 41, 42, authorized the construction of an addi- 
tional building for use of the House of Representatives. 
The Architect of the Capitol, under direction of the Com- 
mission was authorized to make necessary expenditures 
and to enter into contracts for that purpose. 


: That order also dispensed with a joint appendix and the require- 
ment of Rule 18(b)- 


2 The building is to be a garage for the addition to the House 
Office Building. 


2 The contract was actually awarded to Baltimore Contractors on 
August 10, 1964 (See Affidavit of Charles A. Henlock, attached 
to appellees’ Motion to Dismiss, Par. 11). When this was made 
known to appellants they continued to press their claim. Thus, it 
fairly may be said that appellants seek to have the contract between 
Baltimore Contractors and the United States cancelled and awarded 
to them. We note they steadfastly refuse to acknowledge that Balti- 
more Contractors has received the award (See Memorandum, p. 37). 
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The Bidding 


Before contracting for the construction of the garage 
appellees followed the procedure under 41 U.S.C. $5, of 
“advertising a sufficient time previously for proposals” or 
bids. This was done on June 1, 1964. Article 7(a) of the 
Bidding Conditions which were attached to the Invitation 
for Bids, required that each bid “shall be accompanied by 
a guarantee of not less than 10 per cent (10%) of the 
amount of the bid to insure the execution of the contract, 
and of the performance and payment of bonds.” 

Article 11 admonished bidders that the contract would 
be awarded “to the lowest responsible and qualified bidder 
complying with” the conditions set forth. The Article also 
provided that the Government reserved the right to reject 
any and all bids and to waive “any informality in bids 
received whenever such rejection or waiver is in the in- 
terest of the Government.” 

The bids were opened, as scheduled, on July 15, 1964, 
at 3:00 p.m. Appellants submitted the lowest bid at $11,- 
735,000. Baltimore Contractors, Inc. bid was $11,770,000, 
or $35,000 higher. However, the bid bond accompanying 
appellants’ bid was $73,000 deficient, or about five per 
cent (5%) less than required by Article 7(a) of the bid- 
ding Conditions.‘ 

Appellants assert they discovered this deficiency about 
half an hour before the scheduled 3:00 p.m. opening. A 
telegram seeking to rectify the amount of the bond was 
placed with Western Union at 3:24 p.m., twenty-four 
minutes after the opening of the bids. 


*On occasion bidders for Government contracts would deli- 
berately submit deficient bid bonds and then after learning, 
upon opening of all bids, what competitors had proposed, the 
bidder would elect to correct the deficiency or take advantage of the 
“inadvertance” by allowing the deficiency to void his bid. (See 38 
Comp. Gen. 532, 39 Comp. Gen. 827, and Opinion by the District 
Court p. 4). In this case the deficiency is agreed to be an honest 
one, but the foregoing factor has contributed to decisions to require 
strict compliance with the bid bond requirement. See Exhibit 3 
attached to defendants’ Motion to Dismiss, which is a long letter 
from the Comptroller General to appellants’ counsel explaining in 
detail the position taken by the Comptroller General. 
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This telegram was received by the Architect the follow- 
ing day. Appellants’ bid was thus disqualified for con- 
sideration under Article 11 by Article 9 of the attached 
Bidding Conditions which stated that “modifications by 
telegraph of bids already submitted will be considered, 
if received prior to the hour set for opening.” 

According to appellants, when they discovered the fail- 
ure of their bid to conform to Article 7(a) they immedi- 
ately contacted their bonding company, the Fidelity & 
Casualty Company of New York, which decided to ap- 
prove an increase in the bond amount and thereafter sent 
the telegram.° 


Appellants’ Decision Not To Waive Article 7(a) 


After noting the $73,000 deficiency in appellants’ bid 
bond the Architect, by letter dated July 22, 1964, ex- 
pressed the opinion of the Commission that to follow ap- 
plicable precedent would necessitate a rejection of the 
bid and sought an advisory decision of the Comptroller 
General as to whether “under [his] established rulings” 
the bid should be rejected. He did so because he was of 
the opinion that the bid should not be considered in the 
light of two factors: One—the Comptroller’s decision in 
38 Comp.Gen. 532 (See fn. 4, supra) ; and two—the fact 
that the Architect was not subject to Federal Procure- 
ment Regulations, which allowed some Government con- 
tracting officers to waive bid bond deficiency require- 
ments.’ In reply the Comptroller General reviewed the 
facts and what he considered were the applicable rulings 


* Whether appellants have or intend to commence action against 
the bonding company for the original mistake or their tardiness in 
communicating the increase in the bond, we do not know. Presum- 
ably they would seek as damages their expected profit which can 
easily be caluculated once the Baltimore Contractors complete the 
project and its actual cost is known. 


© These regulations, adopted pursuant to 40 U.S.C. § 471, et seq., 
(The Federal Property and Administration Services, October 1949) 
gave discretion to the various agency contracting officers to grant 
waivers of the kind sought by appellants. 
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and advised that “under [his] decisions, it would be proper 
to reject” appellants’ bid. The Commission, through the 
Architect, sought more definitive advice as to whether 
in the Comptroller General’s “view” the “low bid should 
be rejected as a matter of law.” The reply was that in the 
Comptroller General’s opinion “the general rule [as he had 
promulgated it] applies in this case and the low bid... 
should be rejected.” Thereafter “the Commission, after 
giving due consideration to the Comptroller General’s 
views, accepted the advice of the Comptroller General” 
and on August 10, 1964, the contract was awarded to 
Baltimore Contractors, Inc.’ (See Affidavit of Charles A. 
Henlock and attached exhibits 1, 2, 6, and 7, attached to 
defendant’s motion to dismiss). 

Baltimore Contractors, Inc., since the award of the 
contract to it, has begun performance. In pursuit thereof 
contracts for materials and supplies have been let, and 
subcontracts for services negotiated. The amount involved 
approached three million dollars as of September 16, 1964. 
(See Affidavit of Henry B. McDonald attached to de 
fendant’s motion to dismiss). Work has gone on since 
this Court denied the request for injunction pending ap- 
peal. 


STATUTE INVOLVED 


Title 41, United States Code, Section 5, provides in 
pertinent part: 


7 The District Court did not view these communications tn vacuo, 
but quite properly took account of the constitutional and statutory 
relationship between the legislative branch and the Comptroller 
General. This relationship has an important bearing on the legal 
significance of the advice sought and given the appellees. See 
Argument III, infra, and pp. 12-14 of the District Court’s opinion. 
The request for advice did not contemplate that the Commission 
must follow the Comptroller General’s view as a mandate, but 
merely whether, in his view, they had any discretion in the 
premises. At no time did the Commission or the Architect question 
the existence of their prerogative to follow the Comptroller Gen- 
eral’s advice, or ignore it. Indeed the Commission decided to 
“Caccept] the advice of the Comptroller General.” 
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Unless otherwise provided in the appropriation 
concerned or other law, purchases and contracts for 
supplies or services for the Government may be made 
or entered into only after advertising a sufficient 
time previously for proposals, except . . - - 


SUMMARY OF ARGUMENT 
L 


The relief sought would require the United States to 
cancel its contract (now in process) with Baltimore Con- 
tractors and to enter into a contract with appellants. 
Thus, the impact of the proposed judgment would be 
against the United States. The suit is not now merely 
one against its legislative officers. It is barred by sov- 
ereign immunity. 

IL 


No statute gives standing to sue to these disappointed, 
non-responsive bidders. They derive no standing from the 
cases which recognized standing as based on informal 
considerations such as an imposed sanction for alleged 
misconduct with attendant stigma. They have not been 
singled out for special treatment and cannot complain of 
discrimination. Moreover, there is no duty on appellees 
to award the contract to appellants. 


iL 


The decision to deny appellants’ request for waiver of 
the bid bond deficiency was made by appellees after they 
obtained the advice of the Comptroller General. Appellees 
had a right to seek and follow such advice, but to infer 
that judgment did not involve consideration of other fac- 
tors is not justified. There is no room in this record to 
presume that the Commission did not consider all factors 
in their determination to follow the advice he sought and 
deny the requested waiver of the bid bond deficiency. 
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Indeed, the law presumes that they properly exercised 
discretion. 
ARGUMENT 


I. This Is A Suit To Compel Sovereign Action And 
Must Fail As An Unconsented Action Against The 
Sovereign. 


Appellants have sought relief in the nature of Manda- 
mus (see the complaint), and injunction (see Motion for 
Preliminary Injunction and Memorandum in lieu of 
brief). Such relief, by its terms would require cancella- 
tion of the contract with Baltimore Contractors and the 
award of the contract to appellants. Since the present 
contract is between Baltimore Contractors and the United 
States, and the United States would be a party to the 
proposed contract, the suit is one against the United 
States to which it has not consented* and must be dis- 
missed on the jurisdictional predicate of unconsented suit 
against the sovereign. Mellos v. Brownell, 102 U.S. App. 
D.C. 67, 250 F.2d 35 (1957). 

Appellants contend (Memorandum p. 33) that the in- 
volvement of government possessed property to which title 
was in dispute is the limiting circumstance under which 
sovereign immunity can be asserted. They, thus, contend 
that regardless of the effect on the United States of a 
judgment in the suit, so long as it does not involve a 


8 Appellants rely on no authority evincing consent to be sued in 
the area of doing business with the sovereign. They merely seek 
to distinguish the “sovereign immunity” holdings on the ground 
that government property rights were involved. (Memorandum p. 
83.) It is recognized that appellants assert standing to sue (Memo- 
randum, Part 4, p. 28, et seq.) but standing to compel an official 
to do a ministerial duty is vastly different than the power to 
compel the sovereign to act where it has not given that power. 
Construing a statute or recognizing some policy consideration as 
giving rise to a right to litigate does not, of necessity permit that 
litigation to be aimed at sovereign action. The door to the court- 
house may be opened to a party but he may not thereby bring the 
United States in with him. See Argument II, infra, regarding the 
standing issue. 
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title dispute over government possessed property the suit 
is merely against the official. Such reasoning ignores the 
basic nature of sovereign power (See Clackamas County, 
Oregon v. McKay, 94 U.S. App. D.C. 108, 122, 219 F.2d 
479, 493, part VIII (1954), dismissed as moot, 349 U.S. 
909 (1955) ). and the necessity for passage of many stat- 
utes. such as the Federal Tort Claims Act and the Tucker 
‘Act. in order to provide for suits in these areas against 
the United States. Obviously the contract between the 
United States and Baltimore Contractors cannot be can- 
celled without affecting the rights of the United States, 
and requiring it to act.’ So, too, would the sovereign’s 
right to do business with whom it wishes be affected if it 
were required to contract with appellants in place of 
Baltimore Contractors. 

The Clackamas County case, supra, on which appellants 
predicate their theory of limited sovereign immunity 
demonstrates their idea to be incorrect. Judge Prettyman 
in looking to the meaning and scope of Larson v. Domes- 
tic & Foreign Commerce Corp.” observed, Id. at 121, 219 
F.2d at 492, that the “suit must fail if it would require 
the sovereign to dispose of its property—sovereign action, 
in other words” (emphasis supplied). It is the impact of 
the judgment, expressed by Judge Prettyman as “‘sover- 
eign action,” not the sovereign’s property which requires 
recognition of immunity from suit. Larson v. Domestic 
& Foreign Commerce Corp., supra. 

Since, if appellants were to have their way, the United 
States would have to contract with them for the garage, 
and cancel its contract (which is in process) with Balti- 
more Contractors, sovereign action is ultimately all that 
is involved. No statute evinces consent of the United 
States to suit for mandamus or injunction in a situation 
of this kind. Accordingly, the suit must fail even if 


* Neither the United States nor Baltimore Contractors is a party 
to this action. 


20 337 U.S. 682 (1949). 
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appellants were deemed have standing before the court 
against some public officials * or a private citizen.’ 

It seems to appellees that the Larson case is very much 
in point. Larson, as the instant case, dealt with an officer 
of the government who had been validly appointed and 
authorized to administer a government program.” In 
both cases the officials had authority to decide with whom 
the United States would do business. The “action [of the 
Architect and the Commission] in so doing in this case 
was, therefore, within his authority even if, for purposes 
of decision here, we assume that his construction was 
very wrong ...” (Emphasis supplied.) Jd. at 703. For 
purposes of deciding the sovereign immunity point it 
might, therefore, be considered, at most, that appellees 
made an erroneous judgment in deciding to follow the 
advice of the Comptroller General.* 

What appellants seek here is what Larson held to be 
barred by sovereign immunity. That is “to permit a court 
to exercise its compulsive powers to restrain the Govern- 
ment from acting [performance of its contract with Balti- 
more Contractors] or to compel it to act” [give the con- 


11 Copper Plumbing & Heating Co. v. Campbell, 110 U.S. App. 
D.C. 177, 290 F.2d 368 (1961), Gonzalez v. Freeman, —— U.S. 
App. D.C. ——, 334 F.2d 570 (1964) and the other authorities relied 
upon in footnote 11, p. 32 of the Memorandum do not hold in- 
applicable the doctrine of sovereign immunity. They merely recog- 
nize standing to sue officials to obtain generally fair and equal 
status with others where such status has been denied by the 
official’s action based on some conduct which has an attached stigma 
or ultra vires official action. See Argument II, infra. 


12 Such as the bonding company. See Fn. 5. 


13In Larson the program was to sell government coal. In this 
case the program is to construct a large government building for 
the legislative branch. 


14In Works v. Rives, 267 U.S. 175, 178 (1925) the Supreme Court 
concluded that where the officer had power to allow award of Gov- 
ernment funds under a statute and an incident of that power was 
authority to interpret the statute, mandamus and injunction were 
not available even if the court disagreed on the construction of 
the statute. 
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tract to appellants]. Id. at 704. See also Perkins v. 
Lukens Steel Co., 310 U.S. 118, 127 (1940) and Goldberg 
v. Daniels, 231 U.S. 218 (1918). 


Il. Appellants Lack Of Standing To Sue. 


We note at the outset the anomaly of appellants’ argu- 
ment on standing. They are careful to predicate their 
asserted right as being a right to an exercise of judg- 
ment whether to waive the bid bond deficiency (Mem- 
orandum pp. 21, 33, 36, 38).* Yet, on the other hand 
they seek an order requiring the Architect “to take all 
steps necessary to award to plaintiffs the aforementioned 
contract, in accordance with the statutory requirement 
that defendant award such contract to {them].” They 
assume that the exercise of judgment must be in their 
favor. According to appellants’ view, the Architect and 
the Commission are required to exercise discretion to de- 
termine whether the bond deficiency should have been 
waived. They thereby assert a right to have this dis- 
cretion exercised and from this they draw their stand- 
ing to sue. However, after they are in court that discre- 
tion immediately evaporates into a ministerial duty to 
award the contract to appellants. We submit they can- 
not have it both ways.” 

Appellants assert standing to seek relief through 41 
U.S.C. §5 (Memorandum p. 29). That statute provides 
in pertinent part: 


22 They somehow feel that approach differentiates their case 
from Perkins v. Luken Steel Co., 310 U.S. 113 (1940), and Friend 
v. Lee, 95 U.S. App. D.C. 224, 221 F.2d 96 (1955). 


26 While appellees do not press the point, since the case turns on 
more fundamental issues, we note a further lack of logic. If appel- 
lants are entitled to an exercise of judgment, and the courts can 
enforce that right, that is all they can get—an exercise of judgment 
whether to waive the deficiency. Certainly a judicially awarded 
contract removes any conceivable element of discretion. Thus, even 
if appellants were correct on the jurisdictional points and the 
merits, the most they could expect is a remand for the exercise of 
judgment they claim was deprived them. 
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Unless otherwise provided in the appropriation con- 
cerned or other law, purchases and contracts for sup- 
plies or services for the government may be made or 
entered into only after advertising a sufficient time 
previously for proposals.’ 
But this Court has clearly held this statute creates no 
rights in persons seeking to do business with the Gov- 
ernment. It is a housekeeping statute calculated only to 
benefit the Government in that way. Friend v. Lee, 95 
U.S. App. D.C. 224, 228, 221 F.2d 96, 100 (1955). 
Apparently on the same theory that standing was found 
in Harmon v. Brucker, 355 U.S. 579 (1958), appellants 
also rely on Section 10 of the Administrative Procedure 
Act, 5 U.S.C. 1009, for standing (Memorandum p. 34). 
It is elementary that the Act does not by itself create 
standing. Moreover, the Administrative Procedure Act 
can be of no help to appellants, indeed it clearly defeats 
their standing argument. Section 2(a) of the Act, 5 
U.S.C. 1001 (a), in defining “agency” specifically excludes 
Congress. It is, after all, an adjunct of that body which 
is here under attack. Therefore, there can be no “Judicial 
review of agency action” under Section 10, supra. Appel- 
lants are out under either statute to which they cling.** 
We recognize that not all standing has been judicially 
determined by reference to formal enactments. Such argu- 
ment is made at page 29 et. seg., of appellants’ Memor- 
andum.” It remains, therefore, to be seen whether those 


17 Appellants also read the statute as requiring the award to 
be made to the lowest responsible bidder (Memorandum p. 13). 
See fn. 19, infra. 


18 Query whether separation of powers (U. S. Const. Article 1, 
Section 1) does not in itself, preclude judicial review in this case? 


19 Many of the cases in this branch of the Memorandum involve 
standing by special statute, federal or state and are thus in- 
apposite. [Federal statute—United States v. Brookridge Farm, 111 
F.2d 461 (10th Cir. 1940) (statute required award to “lowest 
responsible bidder”), Heyer Products Co. v. United States, 185 Ct. 
Cl. 68, 140 F. Supp. 409 (1956) (statute required award to bid 
“most advantageous to the Government, price and other factors 
considered”). These cases conclusively show that 41 U.S.C. 5 
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cases announces policy considerations which could, despite 
the separation of power doctrine and Section 2(a) of the 
Administrative Procedure Act, supra, require a conclu- 
sion that standing exists here. 

An examination of the cases is revealing. Copper 
Plumbing & Heating Co. v. Campbell, 110 U.S. App. 
D.C. 177, 290 F.2d 368 (1961) involved “plack-listing” 
or general debarment as an administratively added sanc- 
tion for alleged misconduct. Gonzalez v. Freeman, —— 
US. App. D.C. ——, 334 F.2d 570 (1964) involved 
general debarment, without a formal opportunity to be 
heard on charges of misuse of Government inspection 
certificates where no standards of misconduct had been 
promulgated in advance. Greene V. McElroy, 360 U.S. 
474 (1959) involved obliteration of means of livelihood 
by withdrawal of a private citizen’s security clearance 
without any authority under law to do so. 

There is a central theme in these cases—an admin- 
istratively imposed general disability. with severe econom- 
ic impact for some form of misconduct to which the court 
felt there was an attendant stigma. With all these factors 
involved the courts have found standing beyond that or- 
dinarily conferred by law. 

The question then is whether this case falls within this 
ambit of extraordinary standing carved out of the general 
rule of Perkins, supra, that there is no enforceable right 
to do business with the Government. None of the fore- 
going factors are present here. There is no imposition 
of a general disability, merely rejection of one non-re- 


alone does not require an award to the lowest bidder, else why enact 
the special statute.] [State statutes—the one 5th Circuit case and 
all state cases cited on page 35 of the Memorandum. ] 

Heyer Products, supra, and United States v. Purcell Envelope 
Co., 249 U.S. 313 (1919) were breach of contract suits in the 
Court of Claims under a statute allowing such suits. 

Assuming the validity of the holding of Scott v. United States, 44 
Ct. Cl. 524 (1909), which is questionable in view of Perkins v. 
Luken Steel Co., supra, Larson, supra, and Friend v. Lee, supra, 
that case did not present the sovereign immunity issue since it 
was a suit to recover money withheld from plaintiff. 
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sponsive bid. There is no severe economic impact. There 
is no misconduct asserted or implied and certainly no 
stigma attaching. In short, there are no overriding con- 
siderations to prompt judicial review when it is not 
otherwise provided for. Standing to sue should be held to 
be lacking. 


III. Pretermitting The Previous Points—There Was No 
Failure To Exercise A Judgment Whether To Waive 
The Bid Bond Deficiency. 


When appellants’ bid was seen to be non-responsive the 
judgment of the Commission and the Architect was that, 
under applicable rulings of the Comptroller General, it 
should be rejected. An advisory decision was requested. 
(See Henlock affidavit, #5 and attached exhibit 6.) 
The Comptroller General responded that, under his de- 
cisions, the bid properly could be rejected. (See Henlock 
affidavit, #7 and attached exhibit 1.) The Commission 
then sought further advice as to whether the Comptroller 
General, under his prior rulings, considered that the 
Commission had an option to waive the deficiency (See 
Henlock affidavit, #8 and attached exhibit 7.) The 
Comptroller General responded that while exceptions to 
the general rule were made under Federal Procurement 
Regulations, the Federal Property and Administration 
Services Act specifically excepted the Architect and the 
Commission and, thus, his general ruling would apply. 
It was, thus, his view that the bid should be rejected 
(See Henlock affidavit, +9 and attached exhibit 2.) 

It is from this correspondence that appellants argue 
the Commission and the Architect refused to exercise a 
judgment whether to waive the deficiency (Memorandum 
pp. 21-28). The District Court dealt with this point in 
its very thorough discussion of the relationship between 
the Congress and the Comptroller General. Since it is 
there well put we shall not presume to better it by re- 
statement. It is sufficient to note that they sought the 
Comptroller General’s advice and then determined in 
their own judgment to follow that advice under all the 
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circumstances. (See Opinion pp. 12-16 attached as an 
appendix to this brief.)* 

Moreover, it is submitted, the appellants’ view of the 
record on this point is one-sided. They look only to what 
advice the Commission sought and then infer that they 
failed to do something else. But the latter does not neces- 
sarily follow. True, the Architect sought advice for the 
Commission, but in following that advice they did not act 
without choosing between whether to follow the advice 
or to ignore it. That ultimate judgment cannot be said 
to have been exercised without consideration of all avail- 
able factors including the interest of the government * 
and the worth of the appellants’ request for waiver. Cf. 
United States v. Chemical Foundation, 272 U.S. 1 (1926). 


= We recognize that if the Court reaches this point—that is, 
decides whether there was an exercise of judgment—recourse to 
“matters outside the pleadings” is necessary. Therefore an af- 
firmance, as distiguished from 2 dismissal, is necessary if the 
Court is persuaded to appellees’ view. Such can be done on the 
theory that summary judgment was granted by the District Court. 
See Richardson v. Rivers, —— U.S. App. D.C. , 335 F.2d 996, 
998 (1964) and cases cited in the court’s opinion by Bastian, 2 
See also Rule 12(b), F.R. Civ. P. 


=: Article 11 of the attached bidding conditions provides, inter 
alia, “The Goverment reserves the right ... to waive any informality 
in bids received whenever such .. - waiver is in the interest of 
the Government.” 
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CONCLUSION 


Wherefore, it is respectfully submitted that the instant 
appeal be dismissed for want of jurisdiction or the order 
of the District Court affirmed.” 


Davip C. ACHESON, 
United States Attorney. 


ALAN Kay, 
FRANK Q. NEBEKER, 
Assistant United States Attorneys. 


22 See fn. 20, supra. 
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